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PEDRO T. GASCON, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a judgment returned by the jury and entered 
by the trial Court in favor of the defendant. Jurisdiction of the Court 
to hear the appeal is based upon U.S. Code (1940), Section 1291. 
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STATEMENT OF CASE 


The appellant-plaintiff filed a complaint in the United States Dis- 
trict Court for the District of Columbia (J.A. 1). The appellee-defend- 
ant filed an answer (J.A. 2). The action was thereafter tried before a 


jury and on February 19, 1960, a verdict was returned in favor of the 


defendant. 


After the jury had retired to commence its deliberations said jury 
was permitted to leave the jury room andre-enter the courtroom for the 
purpose of viewing the blackboard, that was used for demonstration 
purposes during the course of the trial, and were observed running back 
and forth across the courtroom and taking votes while standing around 
said blackboard. The blackboard in question was never admitted into 
evidence (J.A. 10), did not constitute a part of the record, and had been 


changed from time to time as the various witnesses testified. 


Counsel were never advised that the Court intended to permit the 
jury to view the blackboard, never had any opportunity to interpose an 
objection to the Court's action, and it was stated by the Court at the 
hearing on a motion for a new trial (J.A. 13), "that even though counsel 
had objected, the Court still would have permitted the jury to view the 
blackboard." 


STATEMENT OF POINTS 


1. The Court erred in permitting the jury, after it had retired 
for the purpose of deliberating, to view a blackboard in the courtroom, 
which was not admitted into evidence, and did not constitute a part of 


the record. 


2. The Court erred in permitting the jury to enter the courtroom, 
where in view of spectators, the jury was observed viewing a blackboard, 
running back and forth across the courtroom and taking votes. 
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3. The Court erred in permitting the jury to use a blackboard 
which was changed from time to time for demonstration purposes during 
the course of the trial where none of the drawings thereon were made 


according to scale. 


4. The Court erred in permitting the jury to leave the jury-room 


without giving counsel an opportunity to object to such procedure. 


SUMMARY OF ARGUMENT 


1. Appellant contends that it was prejudicial error for the Court 
to permit the jury after it had commenced its deliberations to leave the 
jury room for the purpose of viewing a blackboard that had been used 
during the course of the trial, but had never been admitted into evidence. 


2. Appellant contends that it was error to permit the jury to 
consider or view any matter that was not admitted in evidence and did 
not constitute a part of the record as they were not entitled to deliberate 
or consider in reaching their verdict anything not constituting a part of 


the record. 


3. Appellant contends that the Court erred in permitting the jury 
to leave the jury room without affording counsel an opportunity to inter- 
pose an objection setting forth the reasons for said objections. 


4. Appellant contends that her rights were seriously prejudiced 
by permitting the jury to view a blackboard used only for demonstra- 
tion purposes and which was changed from time to time as this viewing 
affected the deliberations of the jury in reaching their verdict. 


I, 


Appellant's foundation for the appeal filed in this matter, arises 


from alleged error that occurred after the jury had retired to commence 
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its deliberations. The jury having been confined to the jury room for 
some 1 1/2 hours, sent a request to the Court, without the knowledge of 
either counsel, to be permitted to view a blackboard; that was used for 
demonstration purposes during the course of the trial. The blackboard 
in question was not rolled into the jury room because of its size (J.A. 7), 
aS a result of which the jury were permitted to re-enter the courtroom, 
where they remained for some 30 minutes viewing the blackboard in 


question and taking votes on two occasions (Affidavit, J.A. 4). It is 


not disputed that the blackboard in question was not admitted in evidence 


nor constituted a part of the record, although it is apparent that the jury 
must have placed great weight on the contents of said blackboard as a 
great length of time was spent by the entire jury gathered around the 
blackboard after they had re-entered the courtroom. It is appellant's 
position that a jury should not be permitted to either view or take into 
its considerations any matter, regardless of its nature, if said matter 
has not been admitted in evidence or constitutes a part of the record. 


II. 


The substantive law covering situations of this nature have been 
set forth in a number of texts. In 89 Corpus Juris Secundum, Sec. 462, 
page 96, the following statement appears: 


"The verdict will be victiated, however, if the jury 
discuss and consider as a basis for their finding of fact 
something which is not legally admitted evidence, or if 
they have let their verdict be influenced by the discus- 
sion and consideration of improper matters not in issue 
and which can not legally have any effect on the rights 
of the parties." 


and in 89 Corpus Juris Secundum; Sec. 467, page 106, the following 
statement appears: 


"As a general rule it is improper or error, con- 
Stituting in some cases reversible error, to permit the 
jury, even by mistake, to take with them to the jury 
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room papers or articles not properly in evidence, and 
it would tend to influence the verdict." 


Other texts covering subject matter herein involved have set forth 


Similar principles of law, as set forth in Thompson and Merriam on 
Juries, Section 386, page 481 wherein it is stated: 


"The general rule is, that if depositions or other 
papers which have not been admitted in evidence are 
taken out by the jury when they retire to consider of 
their verdict, a new trial will be granted." 


Jones On Evidence, Third Edition, Section 410,in discussing the 
Eee 
matter which juries are entitled to take with them into the jury room 


states that: 


“Nor can they inspect books or documents in the 
jury room which have not been received in evidence, 
except upon consent of the parties. Any misconduct 
of the jury of this character furnishes ground for a 
new trial." 


Il. 


Counsel for the appellant has been unable to discover any case 
dealing with the situation now before the Court, concerning a blackboard 
used by a jury after it had retired for the purposes of deliberating in 
reaching its verdict, and it therefore becomes encumbent upon counsel 
to set forth for the Court's consideration those cases dealing with this 
subject matter concerning the use of documents and matter other than a 
blackboard. | 


In Guntzer v. Healy, et al., 163 N.Y.S. 513, the Court, granting 
a new trial, stated that: 


"The rule is well settled that the delivery of papers 
to the jury not in evidence or which contained excluded 
matter when or after it retires for deliberation without 
the consent of the Court, avoids the verdict unless the 
matters contained therein are not prejudicial, or if it 
appears that they were not read by any of the jury. 
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This doctrine was supported by the United States Supreme Court in 
Bates v. Preble, 151 U.S. 149, where the Court set aside a verdict where 


the jury had an opportunity of seeing matter not admitted into evidence. 


IV. 


The United States Circuit Court of Appeals (3rd Circuit) in 


McKibben v. Philadelphia & Reading Railway Co., 251 F. 577, citing 
their opinion in Vaughn v. Magee, 218 F. 632, stated that: 


"We will not enter into a speculative analysis of what 
effect the statement and its repetition to the jury had. It 
suffices to say the jury improperly had before it substan- 
tial statements of matters which were not only not in 
evidence, but which on no principle of law could have 
been admitted in evidence. The possibility of the 
verdicts of juries being based on that which is not 
evidence goes to the very foundation of the fair and im- 
partial trial for which courts exist, whether the objec- 
tionable statements did or did not influence the jury in 
this particular case is not the test, for this court cannot 
permit any such practice to obtain even a foothold in the 
circuit." 


V. 


This doctrine was followed by the Courts of California in People v. 
Stokes, 103 Cal. 193, wherein the Court held: 
"If it be proved as a fact, or may be presumed as a 
conclusion of law, that the verdict may have been in- 
fluenced by information or impressions received from 


sources outside of the evidence in the case, such a verdict 
is subject to be set aside on a motion for a new trial." 


VI. 


The Appellate Court of the State of Illinois in Chicago City Railway 


Co. v. Joseph H. Strong,Administrator, 127 Ill. App. 472, having before 
it a case wherein one of the jurors, during the course of a negligence 
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action, visited the intersection where the accident occurred and took 
measurements for his own benefit, none of these matters having been 
admitted into evidence or constituting a part of the record, granted a 
new trial holding that: 


"This was such misconduct on the part of the juror as 
to require the setting aside of the verdict." 


CONCLUSION 


For the foregoing reasons and other authorities that may be set 
forth in the arguments of this appeal, it is respectfully submitted that 
the judgment entered in favor of the defendants be vacated and the cause 
of action be re-instated for trial. 


Respectfully submitted, 
HARRY C. LEWIS 
FRED C. SACKS | 


505 Washington Building 
Washington 5, D. C. 
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JOINT APPENDIX 


| Filed May 6, 1958 ] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 
JEAN L. RUCKER 
1405 North Capitol St. 
Washington, D. C. 


Plaintiff | 
vs. Civil No. 1167-'58 


PEDRO T. GASCON 
1213 C Street, N.E. 
Washington, D. C. 

Defendant 


COMPLAINT FOR DAMAGES 
(PERSONAL INJURIES) 


The complaint of Jean L. Rucker, plaintiff respectfully shows to 
this Honorable Court as follows: 

1. Plaintiff and defendants are citizens of the United States and 
residents of the District of Columbia. , 


2. The amount in controversy involves a sum in excess of 
THREE THOUSAND DOLLARS ($3, 000.00). 

3. On the 13th day of March, 1958, plaintiff was a pedestrian 
crossing New York Avenue, N.W. at its intersection with North Capitol 


Street, Washington, D. C. when she was struck by an automobile owned 
and operated by defendant in a westerly direction on New York Avenue, 
said collision and striking being the direct result of the negligence and 
carelessness of defendant and in his violations of the traffic regulations 
of the District of Columbia. : 
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4. As the result of the negligence and carelessness of defendant, 
plaintiff sustained multiple serious and permanent physical injuries; and 
she suffered aggravations of pre-existing physical conditions; and she 
was permanently scarred; and she suffered injury to her nervous system, 
and she has suffered and will in the future suffer great pain and anguish and 
from headaches and insomnia; she has incurred and will in the future 
incur great medical and other expenses for care and treatment of her 
injuries; she has lost and will in the future lose considerable time from 
work and earnings as the result of her injuries; all to her damage in the 
amount of FIFTY-THOUSAND DOLLARS ($50, 000.00) 

WHEREFORE, plaintiff demands judgment against defendant in the 
sum of FIFTY-THOUSAND DOLLARS ($50, 000) 


/s/ Harry C. Lewis 
Attorney for plaintiff 


* * * 
DEMAND FOR JURY TRIAL 
Plaintiff demands trial by jury of all issues herein. 


/s/ Harry C. Lewis 


| Filed May 23, 1958] 


ANSWER 
First Defense: 

The Complaint fails to state a cause of action either in law or in 
fact upon which relief can be granted. 
Second Defense: 

Defendant admits the jurisdiction of the Court and the happening of 
an accident on the date alleged but denies each and every allegation of 
negligence or carelessness contained in the Complaint. Defendant does 
not have sufficient information or knowledge upon which to form a belief 
as to the allegations of injuries and damages alleged to have been sustained 
by the plaintiff and therefore denies same. Each and every allegation 
contained in the Complaint not specifically answered herein is denied. 


Third Defense: 
Defendant avers that the accident complained of was caused by the 
sole and/or contributory negligence of the plaintiff, 


/s/ Sol Friedman 
* * x i 


Attorney for Defendant 


[Service] 


| Filed February 26, 1960] 
MOTION FOR NEW TRIAL 

Now comes the plaintiff, Jean Rucker by and through her counsel 
and moves this Honorable Court for an order vacating the verdict returned 
by the jury in this action and granting a new trial to the plaintiff, for the 
following reasons: | 

1. It was error for the Court to permit the jury, after it had 
retired for the purpose of deliberation, to view a blackboard in the court- 
room which was not admitted into evidence and therefore did not constitute 
a part of the record. : 

2. It was error for the Court to permit the jury to leave the jury 
room where they had commenced their deliberations to enter the court- 
room where in view of spectators the jury was observed viewing a black- 
board and running back and forth across the courtroom, after which they 
were observed taking votes on some issue unknown to those who viewed 
them. | 

3. It was error to permit a jury to view or take into consideration 
any document or thing used in illustration after they had retired and com- 
menced their deliberations. | 

4. It was error to permit a jury to view a blackboard used for 
demonstration purposes during the course of a trial especially where the 
blackboard is not in the same condition as when the jury retired from the 
courtroom. ! 

5. It was error for a jury, or some of the members thereof, to 
reach a verdict based solely on mathematical computation where such 
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computations were not admitted into evidence and were noi a part of the 
record. 
6. It was error for the Court to permit the jury to leave the jury 
room without giving counsel an opportunity to object to such procedure 


and to set forth the reasons upon which his objection were founded. 


/s/ Fred C. Sacks 


Attorney for Plaintiff 
* * 


| Filed February 26, 1960] 


AFFIDAVIT 

FRED C. SACKS being duly sworn according to law upon his oath 
deposes and says that: 

I was the trial attorney on behalf of the plaintiff in the above entitled 
action which trial commenced on February 16, 1960, before a jury having 
been completed on February 19, 1960, before the Honorable Judge Hart. 
After the jury received its instructions from the Court it retired to a 
room provided for the jury for the purpose of deliberating and reaching 
averdict. I, and approximately six other persons remained sitting in 
the courtroom for approximately one and a half hours when the marshal 
entered the courtroom and advised everyone there that it would be neces- 
sary to go into the hallway under Judge Hart's order. Thereafter I and 
approximately six other persons were able to watch the jury -reenter the 
courtroom, after which they approached a blackboard that was used for 
demonstration purposes during the course of the trial and after that were 
observed for some 30 minutes the jurors were then observed running 
across the courtroom and returning to the blackboard after which they 
were observed taking a vote on some issue unknown to the viewers which 
was taken while standing around the blackboard. I was able to See that 
the blackboard was not in the same condition at that time as it was when 
the jury left the courtroom to commence its deliberation as a number of 
cars which appeared on the blackboard at that time had been removed. 
Thereafter, the jury left the courtroom and returned to the jury room to 
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continue their deliberation. When I discovered that the jury were being 
permitted to return to the courtroom, I inquired of the marshall whether 
the Judge had made any requests that counsel appear before him in regard 
to this action, and was told that he was only following the Judge's order, 
and that the presence of counsel was not requested by his Honor. After 
the jury had returned its verdict and was discharged, I spoke to four of 
the jurors and a response to my inquiry as to the basis on which they had 
arrived at a verdict in favor of the defendant, each of them replied that 
the verdict was based on mathematics. I left the courthouse walking 
with the foreman of the jury who also stated to me that mathematics was 
the main basis on which the verdict was reached. As counsel for the 
plaintiff, I am unable to recollect at any time during the course of the 
trial the existence of any testimony wherein mathematical computation 
was adduced or introduced into evidence by either the plaintiff or the de- 
fendant. 


/s/ FredC. Sacks 


[Jurat dated February 22, 1960] 


| Filed March 1, 1960] 
OPPOSITION TO MOTION FOR NEW TRIAL 

Comes now the defendant, Pedro T. Gascon, by and through his 
counsel, in opposition to plaintiff's Motion for New ca and as reasons 
therefore states as follows: 

1. The Court did not commit error in permitting the jury to view 
the blackboard that had been extensively used by the various witnesses in 
the course of trial. 

2. Counsel for defendants had ample ee object to the 
jury being allowed to view the blackboard after having been advised by the 
Deputy United States Marshal of the Jury's request which was granted by 
this Court prior to the time that the Jury was permitted to leave the Jury 
Room. 

3. The Marshal "guarded" the door of the Court Room and required 
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everyone to stay a considerable distance away from the Court Room 
while the Jury viewed the blackboard. 

4. The Jury remained in the Court Room for approximately one- 
half hour during which time Counsel for defendant made no request or 
attempt to inform the Court that he had any objection to this procedure. 

4, After the Jury returned to the Jury Room following their view 
of the blackboard in the Court Room, the Court requested counsel to 
come to the Court's Chambers in connection with a question which had 


been asked, in writing, by the Jury. During the conference in Court's 


Chambers, there was general discussion of the jurors viewing the black- 


board but no objection was raised by either counsel for the plaintiff or 
for the defendants to this procedure. There was no objection raised of 
this procedure or of the fact that neither counsel for plaintiff or defend- 
ant was requested to state whether or not they had any objection to this 
procedure. 

5. The Court in its discretion had the right to allow the Jurors to 
view the blackboard. 

6. Defendant waived any right that it may have had by failing to 
object at any stage either prior or subsequent to the Jurors viewing the 
blackboard. 

7. The Jury did not reach its verdict for a period of hours after it 
returned to the Jury Room to continue its deliberations. 

8. Counsel for defendant discussed with several members of the 
Jury following the rendition of their verdict, the nature of their delibera- 
tions. Counsel for defendant was impressed by thoroughness and fair- 
ness of the deliberations of the Jurors. There was no discussion that 
the verdict was reached as a consequence of a mathematical computation, 
but, rather, on the basis that they concluded that the plaintiff was negligent. 
Furthermore, the allegations of plaintiff with respect to the discussion that 
he had with the Jury members is pure hearsay and cannot properly be 
considered by the Court. 

9. The great weight of the evidence supported the Jury's verdict. 

10. To allow the Jury to view the blackboard was no different from 
allowing the Jury to view the scene of an accident. 
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WHEREFORE, the premises considered, defendant prays this 
Honorable Court that the Motion of the plaintiff for a New Trial be denied. 


/s/ Sol Friedman 
* * * j 


Attorney for defendants 


[Service] 


TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Friday, March 18, 1960 

The above-entitled cause came on for hearing before THE 
HONORABLE GEORGE L, HART, U. S. District Judge, at 3:03 p.m. 

* * * * 

PROCEEDINGS 

THE COURT: Mr. Sacks, you are ready. Let's go. Let the 
record show that in the case of Rucker vs. Gascon, 1167-58, civil action, 
motion for a new trial, both parties were notified to be here at 3 p.m. 
today. | 

It is now 3:03 and Mr. Sacks is here for the plaintiff . Mr. 
Friedman is not. Mr. Sacks, you may proceed. l 

MR. SACKS: If the Court please, this matter comes before Your 
Honor on plaintiff's motion for a new trial based on errors allegedly 
committed after the completion of the trial and the jury had retired to 
undertake its deliberations. | 

Now, the main basis of plaintiff's motion, as I see’it, narrows down 
to almost a simple issue -- and that is, whether or not, after the jury had 
retired to consider the evidence that had been adduced at the time of the 
trial they were entitled to view, thereafter, a blackboard that was used 
during the course of the trial for demonstration purposes only. 

Now, it is the position of the plaintiff that there was error committed 
in this respect, that at the time that the jury was permitted to return to 
the -- from the jury room to the Court, it is my understanding that the 
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reason that the blackboard was not rolled into the jury room was be- 
cause it was incapable by reason of its size. 

And, therefore, the jury was permitted to leave the jury room 
and enter the courtroom. 

THE COURT: That is correct. 

MR. SACKS: Now, I believe it is further stipulated or at least it 
can be considered by Your Honor, that this was done without counsel 
being requested to appear in the Court's chambers or given an opportunity 
to object to the particular action of the Court in permitting them to view 
the blackboard. 

THE COURT: It is my recollection that is correct. 

MR. SACKS: Now, if the Court please, my position is this: that 


under the law a jury is not permitted to view any evidence, regardless 


of its nature, unless that is admitted in evidence and has become a part 


of the record. 

Now, in my memorandum, I have cited to the Court a number of 
citations from Corpus Juris Secundum and one early case of Brien v. 
Beck, 13 Mackeys Reports, D. C. 82. 

Your Honor is aware that there are very few decisions covering 
this particular situation. 

In fact, I could not find one situation which specifically covered a 
blackboard. 

There was a statement in a text by Belli, which I do not quote to 
Your Honor as authority, wherein he set forth that there is no recorded 
decision or now law which has ever permitted a jury to consider a black- 
board unless it was drawn to scale and admitted into evidence. 

Now, 1f the Court please, I make this analogy: that this black- 
board was used by this jury in making its deliberations -- that I and six 

other persons watched this jury roam around the blackboard, run 
back and forth in the courtroom -- 

THE COURT: Where did you watch it from? 

MR. SACKS: From theglass in the courtroom door. 

THE COURT: In other words, there is a couple of 8-inch squares, 
and you had your nose to those glasses. Is that right? 
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MR. SACKS: I, and then each of the six in turn came to the door, 
and, in turn, the jury turned around and watched each of uS aS we were 
peering at them. : 

We saw them take hand votes. We saw them then consider the 
distances of the courtroom -- which played no part in the particular case 
whatsoever. It was never used as a part of the evidence, or even for 
demonstration purposes. 

We then saw them take another hand vote. Now, I do not rely too 
strongly on the fact that we were able to view the jury, even though under 


the law, as we understand it, all deliberations of the jury are to be 


completely secret. 

THE COURT: Well, I am rather surprised counsel had been peek- 
ing through the door. 

MR. SACKS: Well, perhaps Your Honor is correct, but it was 


rather unusual, because at the time the jury was permitted to re-enter 
the courtroom, we were not advised at that particular time, the purpose. 

Thereafter, we asked the marshal and we were then informed that 

on the Court's ruling we had to leave the courtroom and that the 
jury was going to be let back in. | 

THE COURT: No one else was in the courtroom. 

MR. SACKS: Except the jury, there is no question. 

THE COURT: That's right. 

MR. SACKS: Now, as I said to Your Honor, all the law that I 
could find on this particular subject points to the fact that it is error and 
reversible error, to permit a jury not only to review a blackboard, but to 
review anything that has not been admitted by the Court into evidence, for 
to do this, that would mean that that jury could take into a room any 
report, for example, which had been offered into evidence, refused 
admission, and then to permit them to view it, even though it did not 
constitute a part of the record. 

THE COURT: No, that I wouldn't permit. 

MR. SACKS: Now, here is a blackboard which the Court knows -- 


that was changed by each witness as they testified. 
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Each witness approached the blackboard, changed the position of 


cars, changed markings -- there were inserted -- 
THE COURT: Well, changed or added markings? 
MR. SACKS: Either one. 
THE COURT: Added markings. 
MR. SACKS: There was changed markings. There was the addi- 


tion of a -- one witness testified that here was a platform. Another 
witness said, "Well, it might have been a little further back." 

Another witness said, "We will draw three lines in this for three 
lines of cars." 

Another witness said, "No, there were only two lines of cars." 
And he went about to insert two objects which denoted two lines of cars. 

Now, this is the same blackboard which was subjected to so many 
alterations and changes by each of the witness' testimony, that they were 
permitted to view after they had retired to make their deliberation. 

THE COURT: Well, let me stop you just a moment. The Court 
recollects that there were no changes made on the blackboard. 

Now, there were additions. Itis true that one witness would put 
a mark and say, "Well, this car was here." 

And then another witness would say, "No, it wasn't there,"' and put 
another mark. But he didn't rub out the first mark. 

So that it's true that you had different marks put by different 
witnesses, some of them indicating the same thing, but where it was 
disagreed on the location. 

MR. SACKS: That is correct. But no part of this was admitted 
into evidence. 

THE COURT: That is correct. 

MR. SACKS: In addition to that, I, myself, when the jury had left 
had taken a short thing off the blackboard because I did not -- I did this 
because I did not believe that the blackboard would become part of the 
case, aS such. 

THE COURT: You did what? 

MR. SACKS: There was a black line that was designated apparently 
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to represent a street platform that was on the board and I removed that 


myself. 


This was after the jury had retired and we were just sitting around 


here. 
THE COURT: Under what authority did you do that? 

MR. SACKS: Well, there was none, because everything else had 
been there and we had approached the blackboard just to discuss some- 
thing and I had taken off this platform, for no purpose, not even giving 

it a thought. 

I mean, I didn't think that the blackboard was any longer important. 

Now, of course, the main thing that I am asserting to Your Honor 
is, andI think the main issue is, did the jury have a right to view this 
blackboard when it became no part of the record. : 

Now, if the Court please, I can't see what distinction there would 
be between the blackboard or anything that had been used in the case only 
for demonstration purposes and not admitted into evidence. 

Now, if this were not so, then the jury could send out and request 
to see anything that had become part of the case, but never admitted by 
the Court, so that, although some object that was otter; as I said be- 
fore, and denied -- 

THE COURT: The jury isn't permitted to see anything that isn't 
admitted by the Court ordinarily. 

MR. SACKS: That is correct, but at least they are in position to 
view an object that might be used during the process of the trial only for 
demonstration purposes, this we know cannot be taken into the courtroom. 

THE COURT: Like what, for example? 

MR. SACKS: Well, for example, where there might be some part 
of a machinery in the use of a demonstration -- purposes, to show a jury 
how a particular machine would work, but not the particular machine 
that was involved in this case. | 

Now, this would only be used solely for the purpose of demonstrat- 
ing to the jury the manner in which such a type of machine usually func- 
tions, but not admitted into evidence because it was not that object that 


was at issue before the Court. 
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Now, the jury would not be permitted to take that object into the 


jury room for demonstration purposes or for the purpose of trying the 


manner in which it functioned because it was not admitted in evidence. 

And I submit to Your Honor that I feel, anyway, that there is a 
possibility that miscarriage of justice will be carried out. 

And we know, as a matter of fact, that this was important to the 
jury because they spent over 30 minutes surrounding this blackboard and 
viewing its contents. 

And I respectfully submit to Your Honor that I believe the plaintiff 
should be entitled to a new trial on this basis. 

And I think the law is in her favor, I think it is supported that no 
such material of any nature should be taken by the jury into that room if 
it is not a part of the record. 

THE COURT: Well, I think you have to be reasonable in these 
things, Mr. Sacks, and certainly it is a general rule that something that 
is not admitted in evidence may not be shown to the jury. 

As a matter of fact, usually, it isn't even shown to them during the 
course of the trial. 

But what do we have here? We have a trial that lasted four days. 
For four days, the jury sat in the jury box and they saw at the end of the 
jury box a diagram admittedly not to scale, which counsel for both sides 
agreed was a fair representation of the area except that it was not to exact 
scale, which counsel for both sides used in questioning witnesses and 
putting marks where various witnesses noted various things -- the loca- 
tion of various things at various times -- and was really an essential 

part of understanding the case. As I remember it, this was a 
rather involved intersection, wasn't it? 

MR. SACKS: Its' an intersection at New York and North Capitol 
Streets, Northwest. 

THE COURT: And I don't have a clear picture of the diagram, but 
isn't that a kind of involved intersection, I mean, it isn't just a plain two 
streets crossing each other? 

MR. SACKS: No, no, that's correct. 


13 | 

THE COURT: It's quite involved. Now, after the jury had seen 
it for four days, and seen cars moved around on it, marks put on it, and 
what not, to say that when they get in the jury room and get into some 
discussion among themselves as to what this thing looked like -- and 
they can't come out and look at -- it couldn't be taken into the jury room, 
because the blackboard was too high to get through the door -- if it hadn't 
been, I would have sent it in the jury room, -- 

And I think perhaps it would have been better if I had asked if 
counsel had any objections, but if they had objected, I would still have 
let them See it. 

Well, I would just assume that you would have Rie at the time, 
although I am not sure you would have. 

I instructed the marshal that he was to remove everyone from the 
courtroom before the jury came in here and I understand that was done 
and that no one was in the courtroom with the jury while they were here. 

Now, at the end of this courtroom, 63 feet away, there are two 
little glass panes that must be either six or eight inches, | and a height of 
about five and a half feet. | 

It wouldn't have occurred to me that counsel would be peeping 
through the door, but if they did, I don't know that any great harm was 
done, because there is no claim there was any communication by anyone 
to the jury, I believe. | 

And I think it is altogether reasonable that the jury should have 


been permitted to see it. 


If Iam wrong, if that is deemed to be unreasonable, prejudicial, 


then the Court of Appeals can tell me so. 
But I think it's reasonable. 
For that reason, I will deny your motion. 
MR, SACKS: Thank you. 


(Whereupon, the proceedings in the above hearing were concluded. ) 
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| Filed February 19, 1960] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 16 day of February, 
1960, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 

* * * * 
who, after having been duly sworn to well and truly try the issues be- 
tween Jean L. Rucker, plaintiff and Pedro T. Gascon, defendant and after 
this cause is heard and given to the jury in charge, they upon their oath 
say this 19th day of February, 1960, that they find for the defendant 
against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 


recover of plaintiff his costs of defense. 


HARRY M. HULL, Clerk, 


By /s/ Harry W. Luel 
Deputy Clerk. 


Judge: George L. Hart, Jr. 


[ Filed April 13, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 13th day of April, 1960, that Jean L. 
Rucker, plaintiff above named hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 19th day of February, 1960 in favor of defendant, Pedro 
T. Gascon against said Jean L. Rucker, plaintiff. 


/s/ Fred C. Sacks 


Attorney for Plaintiff 
* oe * 
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upon to be a fair representation of the area involved which was used ex- 
tensively by both counsel, parties and witnesses, and added to by wit- 
nesses during the course of the trial and commented upon in arguments 
by counsel for both sides, was received in evidence by usage, without 
objection, though not formally offered and admitted. 


2. Whether it was an abuse of discretion of the Trial Judge to 
permit the jury, after it had commenced its deliberations of a negligence 
case, to view the diagrams on the blackboard. 


3. Whether it was prejudicial error for the Trial Judge to permit 
the jury to return to the empty court room from the jury room to view 
the blackboard while still deliberating and without communication with 


anyone but themselves. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


This case was an action in negligence for personal injuries and 
was tried toa jury. The trial consumed four days. During the testi- 
mony of witnesses, a diagram of the intersection where the accident oc- 
curred was drawn on the blackboard. Witnesses and counsel for both 
sides agreed that the diagram fairly represented the area where the ac- 
cident had occurred. The investigating police officer placed his own 
diagram on the reverse side of the blackboard. The diagrams on both 
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sides of the blackboard were used extensively in the course of the testi- 
mony adduced at the trial and witnesses added to the diagram markings. 
(J.A. 10). Counsel for both sides used the blackboard in the examina- 
tion of witnesses as well as in their arguments to the jury. 


Upon the conclusion of all of the evidence, arguments of counsel 
and the instructions given by the Trial Judge to the jury, the case was 
submitted to the jury and they retired to the jury room to deliberate. 


Appellant alleges that error was committed after the jury had com- 
menced with their deliberations. 


After the jury had retired to the jury room, both counsel, the 
parties and various court personnel remained in and about the court 


room. 


After the jury had deliberated for approximately an hour, the 
Deputy Marshal in attendance came into the court room and vacated it, 
informing both counsel and the various persons therein, that the Trial 
Judge had ordered the court room vacated because the jury had requested 
of him permission to view the blackboard. (The blackboard would not fit 
into the door of the jury room.) Immediately after the court room had 
been cleared by the Deputy Marshal, counsel for the appellant and counsel 
for the appellee engaged in a discussion as to whether counsel should be 
afforded the opportunity to object to the return of the jury to the court 
room to view the blackboard. Though a discussion had ensued, neither 
counsel made any effort to obtain an audience with the Trial Judge in his 
chambers to demonstrate any objection to the procedure followed. 


After the court room had been completely vacated, and a Deputy 
Marshal "guarded" the court room doors, the jury returned to the court 
room and remained therein for approximately one half hour or more. 
During all the time that the jury was in the court room and in the confines 
of their jury room, the jury was deliberating without communication with 


anyone but themselves. 
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No one entered into or departed from the court room while the jury 
remained in the court room and only the jurors themselves know of that 
which transpired therein. At the end of the court room, some 63 feet 
away, there are two doors with two little glass panes either six or eight 
inches, and a height of about 5 and a half feet from the floor (J.A. 13). 
One could peep through those glass panes. 


After remaining in the court room for half an hour, the jury 
returned to the jury room and continued to deliberate therein for several 
hours before arriving at a verdict for the defendant. 


Soon after the jury had returned to their sanctum, both counsel were 
requested to appear in the chambers of the Trial Judge and were advised 
by him that a written question had been asked by the members of the jury 
and that a written answer thereto had been prepared. 


Neither counsel for plaintiff or for defendant raised, or attempted 
to raise, an objection to the Court's permitting the jury to re-enter the 
court room to view the blackboard when: 


(a) the Deputy Marshal cleared the court room with the announced 
reason that he had been instructed to do so by the Court in order to allow 
the jury to view the blackboard, ! 


(b) the jury was in the court room viewing the blackboard, 


(c) the jury returned to the jury room and continued deliberations, 
(d) the jury returned to the court room to announce its verdict. 


Counsel for the appellant manifested for the first time an objection 
to the procedure followed by the Trial Judge when he filed his Motion For 
a New Trial. | 
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STATEMENT OF POINTS 


1. That the extensive use of a blackboard by various witnesses 
in the course of the trial though not formally introduced in evidence was 


nevertheless in evidence by usage and without objection. 


2. That the conduct of the trial is within the sound discretion of 
the Trial Judge and will not be disturbed absent abuse of discretion. 


3. That the appellant was not prejudiced because of the fact that 
the jury was permitted to return to the empty court room to view the 
blackboard with the consent of the Trial Judge and error, if any, was 
harmless. 


4. That objection to th Trial Judge permitting the jury to view 
the blackboard while still deliberating comes too late when raised for the 
first time in a Motion For a New Trial. 


5. That the verdict is supported by substantial evidence. 


SUMMARY OF ARGUMENT 


1. It is not necessary to make the stereotype proffer of intro- 
ducing a blackboard in evidence when it is presented in open court and 
identified as being a fair representation of the area involved and has 
been referred to and inspected by all counsel and by all witnesses who 
testified regarding it. 


2. There was no clear abuse of discretion of the Trial Court in 
the conduct of the trial by permitting the jury to return to the court 
room to view the blackboard. 


3. The appellant was not prejudiced by the Court's permitting the 
jury to view the blackboard because they had observed the blackboard, 
observed its use; and heard testimony referring to and explaining it 
during four days of trial. If there was error, it was harmless, especial- 
ly where the verdict is supported by substantial evidence. 
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4. Appellant had ample time to raise objection to permitting the 


jury to return to the court room to view the blackboard previous to the 
time of her filing the Motion for a New Trial and she has' thus waived 
any objection to the view of the blackboard. 


I 
THE BLACKBOARD WAS IN FACT IN EVIDENCE 


Pertinent cases hold that the blackboard did not need to be formally 
offered in evidence when it was in fact so by virtue of being in constant 
use during the four days of trial wherein testimony was adduced and the 
blackboard used as a visual guide to the witnesses. | 


The case of Brien v. Beck, 13 Mackey's Reports (D. C.) 82, 


involved a book from which a witness had read in the course of the trial 
and which had been handed to the jury. In holding that the book was in 


evidence the Court said: 


"'* * * * it appears that the counsel who called 
for the book told the witness, the plaintiff himself, to 
read the book and state what was there. Substantially 
he told the witness to read the book to the jury. It was 
commented upon by counsel on both sides, and the Court 
had a right to assume that counsel waived the formality 
of offering it in evidence." 


The blackboard remained in full view of the jury for four days. 
Counsel for both parties could have formally introduced the blackboard 
into evidence. It was a fair representation of the area involved and was 
admissible evidence. The Court treated it as evidence without formality. 
In ruling on the identical question (except a "plan" rather than a "diagram" 
was in issue) it was ably said in Hale v. Rich, 48 Vermont 217: 


"If it is permissible to show a plan to the jury for 
the purpose of aiding them in understanding, applying, 


and weighing the testimony, we do not see why they do 
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not need, and should not have, that aid so long as they have 
the testimony under consideration.” (Emphasis supplied.) 


Although the appellate court in Arrick v. Fanning, 35 Ala. App. 409, 
47 So. (2nd) 708, held that the question of the refusal of an affirmative 
charge was not open for review where a diagram which was used by 
witnesses who were interrogated as to distances while the map was on 
display and which was not in the record, in stating that the record did’ 
not contain all the evidence, said: 

"Tt is true the diagram was not formally introduced as an 

exhibit in evidence. However, the nature and character 

of its frequent use compelled its introduction." 

It is not the strict formality of introducing an exhibit in evidence 


as much as it is the nature of the testimony of witnesses in the use of 


the diagram, map or blackboard which should determine its admissibility. 
As said in Whitlow v. Moore, 246 Ala. 472, 21 So. (2nd) 253: 


"The mere fact that appellee did not make the stereo- 
typed proffer of introducing the map in evidence could not 
result in prejudicial error because the Court considered it. 
It was presented in open Court and identified as correctly 
depicting the property that was noted as evidence. It was 
referred to and inspected by witnesses who testified regard- 
ing it. * * * The tenor of its proffer was immaterial. 

It was presented in open Court and became evidence." 
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THE TRIAL COURT ACTED WITHIN ITS SOUND DISCRETION 


The Trial Court exercised its sound discretion in the conduct of 
the trial and in the absence of a clear abuse of discretion its action will 
not be disturbed on review. In a trial by jury the taking of papers, 
memorandum, or exhibits by the jury to the jury room is a matter 
primarily within the sound discretion of the Court. Murray v. United 
States, 76 U.S. App. D.C. 179, 130 F. (2nd) 442. 
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In Pinn v. Lawson, 63 App. D.C. 370, 72 F. (2nd) 742, the plaintitf 
contended that the Trial Court had erred in refusing to send a book to 
the jury room, this Court held that it was a matter in the sound discre- 
tion of the Trial Court. 


The Trial Court,in observing the demeanor of the witnesses and 


hearing their testimony in connection with the use of the blackboard, was 
in a most satisfactory position to determine the extent of the use of the 
blackboard and in its discretion permitted the jury to return to the court 
room to view the same blackboard which the jury had before them during 
four days of trial. Returning to the court room to view the blackboard 
and continuing their deliberations was no different than having originally 
deliberated in the court room, in the first place, rather than in the jury 
room because the jury did not communicate with any outsiders and the 
cloak of secrecy of their deliberations still prevailed. Returning to the 
court room to view the blackboard was no different than to have requested 
a view of the scene of an accident. For the purpose of argument, let us 
assume that the jury had requested further instructions and the jury 
returned to the court room, would not the blackboard have been in full 
view? One could not say that seeing the blackboard would be error under 


those circumstances. 


A Trial Judge is vested with large discretion in the admission and 
exclusion of evidence to the end that the jury may be placed in the best 
position to pass judgment upon the ultimate question of fact, the manner 
of his exercise of the discretion should not be stigmatized as abusive, 
except for good reason. (Emphasis supplied.) Hannan v. United States, 
76 U.S. App. D.C. 118, 131 F. (2nd) 441. 
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APPELLANT WAS NOT PREJUDICED, AND ERROR, 
IF ANY, WAS HARMLESS 

The appellant was not prejudiced because the jury returned to the 
court room to view the diagrams on the blackboard. They had heard all 
of the verbal testimony illustrated by diagrams on the blackboard. There 
was nothing objectionable sketched on the board being merely a visible 
display of the testimony given by several witnesses. It is true that the 
diagrams on the blackboard were not drawn to scale but counsel for both 
parties agreed that the drawings were a fair representation of the area 
of the scene of the accident and it was borne out by the testimony of the 


& 
various witnesses who had testified. The intersection was a very com- 


plicated one with several streets running into it. The scene could be 
best shown by the blackboard description of it. 


Counsel for appellant gives his version of "peeping in" the rear 
windows of the court room doors and seeing the jurors moving about the 
court room and the blackboard. The fact still remains, however, that 
the jurors were not in communication with anyone else but themselves 
and were deliberating in secrecy. The jury is not guilty of misconduct 
because they had returned to the court room with the express consent of 
the Trial Judge. If there was any misconduct, it could be only that of 
counsel for appellant who decided that he would "peep" through the win- 
dows. The affidavit of counsel for appellant is only his version of what 
transpired in the court room — counsel does not allege any misconduct 
of the jury. His inquiry of some of the jurors is hearsay and should not 
be considered by this Court. 


The appellant was not prejudiced by the jury viewing the black- 
board. They saw only what was drawn based upon the testimony dis- 
cussed before them for four days. There were no changes made on the 
blackboard except additions of diagrams made by each following witness 
and borne out by the oral testimony adduced. 
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In the case of Hecht v. Harrison, 78 U.S. App. D.C. 93, 137 F. (2nd) 
687, the appellant complained of measurements and discussion which took 
place during the view of the scene of the accident. This Honorable Court 
said: 


"That if there was any error in the conduct of the view, 


it was not prejudicial, since nothing occurred which was 


not also covered by testimony in open court." a ra 
supplied.) 


There was no error in allowing the jury to take to the jury room 
toy automobiles that had been used for "demonstration purposes" at the 
trial. Campbell v. Ashler, 320 Mass. 475, 70 N.E. (2nd) 302. 


Without showing prejudicial injury to the appellant, this Court 
should not reverse the Trial Court. It was said in Whitlow v. Moore, 


supra, that: 


"A decree will not be reversed unless in our opinion 
after an examination of the entire cause it should appear 
that the error complained of has probably injuriously 
affected a substantial right. And it is our view that the 


consideration of the tracing by the Court, whether in evi- 
dence or not, could not have affected the legal results 


obtained and we can not, for this, declare a reversal." 


(Emphasis supplied.) | 


Even if the jury's view of the blackboard is error, it is harmless 
where the fact thereby sought to be shown is otherwise fully and properly 
established. Cooper Co. v. Coates & Co., 88 U.S. 105, 22 L. Ed. 481. 


The erroneous admission in evidence of a deposition was harmless 
where the deposition, if eliminated, would leave the judgment supported 
by other evidence in the case. Wilson v. Hoss, 24 L. Ed. 270. 


In the case at the bar, there is ample evidence in the case to sup- 
port the verdict even if the blackboard had not been used/at all. 


In Hanson y. Schrick, 160 Oregon 397, 85 P. (2nd) 355, error was 
assigned in the case predicated upon the fact that the Court sent to the 


jury, when it retired for deliberation, a map which had been used in the 
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testimony of witnesses throughout the trial and used as if it had been 
introduced in evidence. Counsel referred to it, witnesses placed marks 
upon it attested by their respective initials. After the Court had delivered 
his charge to the jury, both plaintiff and defendant disclaimed having of - 
fered the map as an exhibit to be received in evidence. The Court, never- 
theless, continued to treat it as an exhibit and permitted it to go to the 
jury with the other exhibits. The Court held that: 


"Error was committed in thus receiving the map in 

evidence but we think it was not prejudicial to the interest 

of the defendant (appellant).” (Emphasis supplied.) 

The fact that a paper, which should not properly be with the jury 
during their deliberations, has been sent to the jury room through inad- 
vertence or accident, or even through error of the Court, and not through 
the connivance or design of the prevailing party, does not require the 


setting aside of the verdict and the granting of a new trial, if it does not 


appear that the paper was of a character to prejudice the unsuccessful 
party. Newton v. Thomas, 137 Cal. App. (2nd) 748, 291 P. (2nd) 503. 


(Emphasis supplied.) 


It affirmatively appeared that no harm had resulted to the appellant 


in the case of Triangle Cab Co. v. Taylor, (Tex. Civ. App.),192 S.W. (2nd) 
143, where a blackboard had been sent to the jury room by the Trial Judge, 
on which the figure '1-16 inc. Yes" had been inscribed. These figures 
were placed upon the blackboard by counsel for appellee in his opening 


statement. 


In 89 Corpus Juris Secundum, Sec. 462, Page 95, the following 
statement appears: 


"While the jury should consider only the evidence and 
matters which have been submitted to them by the instruc- 
tions of the court, illustrations and discussions of the jurors 
in weighing the testimony may take a fairly wide range, and 
if they are non-prejudicial discussions of matters which 
have no basis in the evidence, or relevancy to a point in 
issue, are not ground for reversal. If no overt act occurs, 
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it is not misconduct requiring a reversal that a juror of 
his own accord and by his own secret process of reason- 
ing takes into consideration an improper matter, and is 
thus led to agree to a verdict different from that which 
he would otherwise have agreed to, since the Courts can 
not undertake to probe into or supervise the jurors proc- 
ess of reasoning during their deliberations." 


IV 


OBJECTION MUST BE TIMELY 
Appellant made no objection until her Motion For a New Trial. 


Appellant had sufficient time to raise an objection to the proce- 
dures of the Trial Court of permitting the jury to return to the court 
room to view the blackboard. | 


It is an admitted fact that the parties, counsel for both sides and 
court personnel were in the court room when the Deputy U.S. Marshal 
came into the court room and informed them that the Trial Judge wished 
the court room vacated so that the jury could return there, Appellant 
then had sufficient time to request an audience with the Trial Judge but 
instead he remained in the corridor of the court house filled with 
curiosity as to what the jury was going to do — even to the extent of 
peeping through the rear windows of the court room. 


The jury remained in the court room for a half-hour or more and 
yet, appellant made no effort to reach the Trial Judge. Even, after the 
jury returned to their sanctuary, when counsel for both parties were 
requested to appear before the Trial Judge on another matter, appellant 
did not raise any objection to the procedure of the Court. Appellant dur- 
ing the course of the trial was satisfied with the use of the blackboard 
and utilized it to her best advantage and believed such use would be 
favorable to her. Even after the jury had been deliberating for several 
hours within the confines of the jury room, the appellant raised no 


objections. Thus, appellant had several opportunities, over a period 


of many hours, to raise an objection, but failed to do so. 
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If we are to speculate in the realm of conjecture (the apparent 
basis of plaintiff's appeal), it can be assumed that the jury viewed the 
blackboard and the markings contained thereon, in a light most favorable 
to appellant and none the less concluded that the great weight of the evi- 
dence compelled a verdict for the defendant. 


Receiving an unfavorable verdict, appellant then raised her objec- 
tion for the first time on her Motion For a New Trial. It is submitted 
that the objection came too late. The appellant can not "have her cake 
and eat it, too," as was ably stated in the case of District Hauling & 
Construction Co. v. Argerakis, in our Municipal Court of Appeals, 34A 
(2nd) 31: 

"Counsel having gambled on the Jury's verdict and lost, 

can not be permitted to make the Motion For a New Trial a 


vehicle for asserting objections retroactively or for ground- 


ing an appeal on a theory never presented during the trial." 
(Emphasis supplied.) 


Objection that the jury panel, from which a jury was selected, was 
improperly drawn, came too late when made for the first time ina 


Motion For a New Trial. Francis v. Southern Pacific Company, 333 U.S. 
445, 68 S.Ct. 611, 92 L. Ed. 798. 


Where the claim that an accident caused the premature delivery of 
a child had been abandoned, after trial had begun, counsel for the plaintiff 
in his closing argument alluded to the premature delivery. Counsel for 
appellant in McWilliams v. Lewis, 75 U.S. App. D.C. 153, 125 F. (2nd) 200, 
on appeal urged that counsel's repeated references to such premature 
delivery prejudiced the jury. This Honorable Court held: 
"Since this point was not raised during the trial, by a 


motion for the withdrawal of a juror or otherwise, it was 
in effect waived." (Emphasis supplied.) 


Apropos of what has been said, the following extract appears in 
89 Corpus Juris Secundum, Sec. 483: 
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"* * * The failure to interpose timely objection has 
been held as a waiver of * * * the taking of improper 
books, papers or other items to jury room." * * * | 
(Emphasis supplied.) | 


In the case at the bar, the view of the blackboard by the jury was 


with the consent and approval of the Trial Judge and it can not be said 


that there was any misconduct of the jurors. 


When knowledge of an irregularity is made known in time to apply 


to the Court to remedy or correct it, a party may not sit by in silence 
taking chances of a favorable verdict, and after a hostile verdict, then, 


for the first time, be heard to complain. Newton v. Thomas, supra. 
(Emphasis supplied.) | 


In a slander suit where the defendant assigned as error the denial 
of his motion for a new trial and contended that the jury must have been 
prejudiced against the defendant because papers which were not evidence 
had gone to the jury room with the jury. Counsel for appellant had full 
opportunity to inspect the papers and he made no claim to the Court that 
the papers should have been kept from the jury. The Court said in Yavis 
v. Sullivan, 137 Conn. 253, 76 A. (2nd) 99, 35 A.L.R. (2nd) 206: 

"Counsel may not now be heard that papers wath into 
the jury room if they did so as a result of his own neglect. 


Then, too, the information which was contained in the papers 
was not such as would be apt to prejudice the jury."" 


One can not take his chance on a favorable verdict, reserving a 
right to impeach it if it happens to go the other way. Meyer v. Capital 
Transit Co., Municipal Court of Appeals for the District of Columbia, 


32 A. (2nd) 392. ! 


| 
In the case of Marshall v. La Boi, 125 Cal. App. (2nd) 253, 270 P. 
(2nd) 99, the Court said: | 
"A party can not sit back knowing of a claimed error 


and speculate upon the possibility of a favorable verdict 
and then for the first time urge error after he loses." 
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Alleged error in the admission of evidence will not be considered 


unless the record of the proceeding below indicates timely objection. 
Feltman vy. Norris, 84 U.S. App. D.C. 295, 172 F. (2nd) 289, Dickens v. 


International Brotherhood of Teamsters Union, 84 U.S. App. D.C. 51, 


171 F. (2nd) 21; Georgetown Development Corp. v. Granat, 92 U.S. App. 
D.C. 63, 201 F. (2nd) 714. 


The following extract is taken from 89 Corpus Juris Secundum, 
Sec. 484: 


"Where the irregularity is merely called to the attention 


of the Court without any objection thereto, such procedure is 
insufficient, and it is not incumbent on the Court to take action 


with respect thereto unless requested to do so." (Emphasis 


supplied.) 


Error is not to be presumed, but must be made to affirmatively 


appear by the party asserting it. Junghans v. Junghans, 72 U.S. App. 
D.C. 129, 112 F. (2nd) 212. 


V 


THERE IS SUBSTANTIAL EVIDENCE TO SUPPORT THE VERDICT 


Appellant does not contend for a moment that the evidence does 
not support the verdict of the jury. The only issue raised on this appeal 
is the view of the blackboard — thus conceding that there is substantial 
evidence to support the verdict. The viewing of the blackboard by the 
jury, if error, was harmless. In Bohler v. Callaway, 267 U.S. 479, 

69 L. Ed. 745, incompetent evidence had been admitted in evidence but 
it was held that it was not reversible error because there was other 
ample evidence to sustain the decree. The admission of improper evi- 
dence of a fact in}issue is harmless when the verdict is supported by 
sufficient competent evidence. Washington & G. R. Co. v. McLane, 

11 App. D.C. 220; Baltimore & Ohio R.R. Co. v. Postom, 85 U.S. App. 
D.C. 207, 177 F. (2nd) 53; American Ice Co. v. Moorehead, 62 App. D.C. 
266, 66 F. (2nd) 792. 
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VI 


CASES CITED BY APPELLANT ARE IN COMPARABLE 


Appellant on Page 5 of her brief has quoted from Jones on Evidence, 
Third Edition, Sec. 410 but has failed to continue with the aemanees of 
the paragraph which reads as follows: 


"If conduct of the jury, however improper, does not 
show any wrong bias upon the juror's minds, and if the 


Court can not see that it either had or might have had 


an effect unfavorable to the party moving for a new trial, 

the verdict ought not to be set aside." (Emphasis supplied.) 

The case of Guntzer v. Healy, et al., 163 N.Y.S. 513, cited on Page 
5 of appellant's brief, differs from the case at the bar. There, plaintiff's 
attorney without permission of the Court handed to the foreman papers 
which were prejudicial to the defendant. (Emphasis supplied. ) Anew 
trial was granted. 


In the case before this Honorable Court, appellant has not carried 


the burden rested upon her that the view of the blackboard was prejudicial 


to her. 


Appellant in citing Bates v. Preble, 151 U.S. 149, on Page 6 of her 
brief, has failed to state that in that case the Court set aside the verdict 
because of information contained in a book which had been taken to the 
jury room by the jury which should have been sealed. The Court said: 


"The book contained matter which was wholly inad- 
missible as testimony, and was calculated to create in 
the minds of the jury a strong prejudice against the, 


defendants.'"' (Emphasis supplied.) 


On Page 6 of appellant's brief the cases of McKibben v. Philadel- 
phia Railway Co., 251 Fed. 577 and Vaughn v. Magee, 218 Fed. 623 have 
been cited by appellant. These cases differ from the present case. In 
the McKibben case a newspaper article was produced in the jury room 
by one of the jurors. The Court held that the allegations of the article 
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were harmful to and inflammatory against the defendant company; that 
the article was "inspired by the plaintiff, or by some one acting for him." 


The Vaughn case was based on a Pennsylvania rule which provided that 


where a Court in'its charge, or counsel in addressing a jury, have 

brought to a jury's notice that a plaintiff claimed a fixed sum for damages 
is ground for a mistrial. In the latter case, plaintiff's counsel while cross 
examining the defendant, called express attention to the fact of the sum of 
money claimed in plaintiff's statement — a sum much in excess of any 
damages shown by proofs to have been sustained. 


The case of People v. Stokes, 103 Cal. 193, on page 6 of appellant's 
brief, likewise is not comparable to the case now before this Court. In 
the Stokes case there was a claim of misconduct of the jury. A news- 
paper article was given to the jury by an officer in charge of them. This 
newspaper article contained a report of some of the evidence in the case 
and given at the trial, which included a matter of evidence the Court had 
rejected. But more than that, the article contained intimations that two 
of the jurors were corrupted. 


It is submitted to this Court that the cases cited in appellant's brief 
do not apply to the case now before this Honorable Court because the er- 
rors complained of in them arose out of matters proved to be highly 
prejudicial. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
verdict of the jury and the rulings of the Trial Court should be affirmed. 
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